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40 CFR Ch. I (7–1–12 Edition) Pt. 108 

PART 108—EMPLOYEE PROTECTION 
HEARINGS 

Sec. 
108.1 Applicability. 
108.2 Definitions. 
108.3 Request for investigation. 
108.4 Investigation by Regional Adminis-

trator. 
108.5 Procedure. 
108.6 Recommendations. 
108.7 Hearing before Administrator. 

AUTHORITY: Sec. 507(e), Pub. L. 92–500, 86 
Stat. 816 (33 U.S.C. 1251 et seq.). 

SOURCE: 39 FR 15398, May 3, 1974, unless 
otherwise noted. 

§ 108.1 Applicability. 
This part shall be applicable to inves-

tigations and hearings required by sec-
tion 507(e) of the Federal Water Pollu-
tion Control Act, as amended, 33 U.S.C. 
1251 et seq. (Pub. L. 92–500). 

§ 108.2 Definitions. 
As used in this part, the term: 
(a) Act means the Federal Water Pol-

lution Control Act, as amended; 
(b) Effluent limitation means any ef-

fluent limitation which is established 
as a condition of a permit issued or 
proposed to be issued by a State or by 
the Environmental Protection Agency 
pursuant to section 402 of the Act; any 
toxic or pretreatment effluent standard 
established under section 307 of the 
Act; any standard of performance es-
tablished under section 306 of the Act; 
and any effluent limitation established 
under section 302, section 316, or sec-
tion 318 of the Act. 

(c) Order means any order issued by 
the Administrator under section 309 of 
the Act; any order issued by a State to 
secure compliance with a permit, or 
condition thereof, issued under a pro-
gram approved pursuant to section 402 
of the Act; or any order issued by a 
court in an action brought pursuant to 
section 309 or section 505 of the Act. 

(d) Party means an employee filing a 
request under § 108.3, any employee 
similarly situated, the employer of any 
such employee, and the Regional Ad-
ministrator or his designee. 

(e) Administrator or Regional Adminis-
trator means the Administrator or a 
Regional Administrator of the Envi-
ronmental Protection Agency. 

§ 108.3 Request for investigation. 
Any employee who is discharged or 

laid-off, threatened with discharge or 
lay-off, or otherwise discriminated 
against by any person because of the 
alleged results of any effluent limita-
tion or order issued under the Act, or 
any representative of such employee, 
may submit a request for an investiga-
tion under this part to the Regional 
Administrator of the region in which 
such discrimination is alleged to have 
occurred. 

§ 108.4 Investigation by Regional Ad-
ministrator. 

Upon receipt of any request meeting 
the requirements of § 108.3, the Re-
gional Administrator shall conduct a 
full investigation of the matter, in 
order to determine whether the request 
may be related to an effluent limita-
tion or order under the Act. Following 
the investigation, the Regional Admin-
istrator shall notify the employee re-
questing the investigation (or the em-
ployee’s representative) and the em-
ployer of such employee, in writing, of 
his preliminary findings and conclu-
sions. The employee, the representa-
tive of such employee, or the employer 
may within fifteen days following re-
ceipt of the preliminary findings and 
conclusions of the Regional Adminis-
trator request a hearing under this 
part. Upon receipt of such a request, 
the Regional Administrator, with the 
concurrence of the Chief Administra-
tive Law Judge, shall publish notice of 
a hearing to be held not less than 30 
days following the date of such publica-
tion where he determines that there 
are factual issues concerning the exist-
ence of the alleged discrimination or 
its relationship to an effluent limita-
tion or order under the Act. The notice 
shall specify a date before which any 
party (or representative of such party) 
may submit a request to appear. 

§ 108.5 Procedure. 
Any hearing held pursuant to this 

part shall be of record and shall be con-
ducted according to the requirements 
of 5 U.S.C. 554. The Administrative Law 
Judge shall conduct the hearing in an 
orderly and expeditious manner. By 
agreement of the parties, he may dis-
miss the hearing. The Administrative 
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Law Judge, on his own motion, or at 
the request of any party, shall have the 
power to hold prehearing conferences, 
to issue subpoenas for the attendance 
and testimony of witnesses and the 
production of relevant papers, books, 
and documents, and he may administer 
oaths. The Regional Administrator, 
and any party submitting a request 
pursuant to § 108.3 or § 108.4, or counsel 
or other representative of such party 
or the Regional Administrator, may 
appear and offer evidence at the hear-
ing. 

§ 108.6 Recommendations. 

At the conclusion of any hearing 
under this part, the Administrative 
Law Judge shall, based on the record, 
issue tentative findings of fact and rec-
ommendations concerning the alleged 
discrimination, and shall submit such 
tentative findings and recommenda-
tions to the Administrator. The Ad-
ministrator shall adopt or modify the 
findings and recommendations of the 
Administrative Law Judge, and shall 
make copies of such findings and rec-
ommendations available to the com-
plaining employee, the employer, and 
the public. 

§ 108.7 Hearing before Administrator. 

At his option, the Administrator may 
exercise any powers of an Administra-
tive Law Judge with respect to hear-
ings under this part. 

PART 109—CRITERIA FOR STATE, 
LOCAL AND REGIONAL OIL RE-
MOVAL CONTINGENCY PLANS 

Sec. 
109.1 Applicability. 
109.2 Definitions. 
109.3 Purpose and scope. 
109.4 Relationship to Federal response ac-

tions. 
109.5 Development and implementation cri-

teria for State, local and regional oil re-
moval contingency plans. 

109.6 Coordination. 

AUTHORITY: Sec. 11(j)(1)(B), 84 Stat. 96, 33 
U.S.C. 1161(j)(1)(B). 

SOURCE: 36 FR 22485, Nov. 25, 1971, unless 
otherwise noted. 

§ 109.1 Applicability. 

The criteria in this part are provided 
to assist State, local and regional 
agencies in the development of oil re-
moval contingency plans for the inland 
navigable waters of the United States 
and all areas other than the high seas, 
coastal and contiguous zone waters, 
coastal and Great Lakes ports and har-
bors and such other areas as may be 
agreed upon between the Environ-
mental Protection Agency and the De-
partment of Transportation in accord-
ance with section 11(j)(1)(B) of the Fed-
eral Act, Executive Order No. 11548 
dated July 20, 1970 (35 FR 11677) and 
§ 306.2 of the National Oil and Haz-
ardous Materials Pollution Contin-
gency Plan (35 FR 8511). 

§ 109.2 Definitions. 

As used in these guidelines, the fol-
lowing terms shall have the meaning 
indicated below: 

(a) Oil means oil of any kind or in 
any form, including, but not limited to, 
petroleum, fuel oil, sludge, oil refuse, 
and oil mixed with wastes other than 
dredged spoil. 

(b) Discharge includes, but is not lim-
ited to, any spilling, leaking, pumping, 
pouring, emitting, emptying, or dump-
ing. 

(c) Remove or removal refers to the re-
moval of the oil from the water and 
shorelines or the taking of such other 
actions as may be necessary to mini-
mize or mitigate damage to the public 
health or welfare, including, but not 
limited to, fish, shellfish, wildlife, and 
public and private property, shorelines, 
and beaches. 

(d) Major disaster means any hurri-
cane, tornado, storm, flood, high water, 
wind-driven water, tidal wave, earth-
quake, drought, fire, or other catas-
trophe in any part of the United States 
which, in the determination of the 
President, is or threatens to become of 
sufficient severity and magnitude to 
warrant disaster assistance by the Fed-
eral Government to supplement the ef-
forts and available resources of States 
and local governments and relief orga-
nizations in alleviating the damage, 
loss, hardship, or suffering caused 
thereby. 
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